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New Social Security Administration
(“SSA”) Employer Correction Request
Notices 0

What are these letters?

Letters from SSA to an employer identifying that at
least one of the W-2's they submitted in 2018 had a
SSN that did not match SSA's records.

Why are they coming now?

Government announced in late 2018 that they would
begin issuing the “no match” letters again starting in
Spring 2019. They began issuing the letters in March
2019.
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New Social Security Administration

(“SSA”) Employer Correction Request
Notices

How do they differ from the letters over 10 years
ago from the George Bush Era?

The prior letters had the names of the employee and
the SSN at issue on the original letter that was issued
to the Company.

New letters provide information on how to go onto the
Business Services Online (BSO) to retrieve the no-
match names so that you and the employee can
correct the errors and submit any necessary
corrections on the Form W2-C within 60 days of
receipt of the letter.
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What agencies does the letter potentially
iImpact? o

Interplay between SSA and the Department of
Homeland Security(DHS)/Immigration and

Customs Enforcement (ICE):

SSA — views the letters as a wage reporting/benefit issue. SSA’s
Intent is to maintain accurate earning records so that it can
properly process benefits for people who request SSA benefits.

DHS — enforces the US immigration laws including compliance
with the Form 1I-9 and fines (which can include fines for
constructive knowledge of employing employees who are not
authorized to work in the US)

DHS in the past as part of a Form 1-9 audit has requested copies of the
employer’'s no match letters.
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What do Companies need to do with the
letter? o

(1) Do Nothing - ? — SSA does not have the abillity to
fine an employer for not complying

However SSA is not the worry, DHS is! If you do
nothing, especially under the current
administration, DHS could find that a reasonable
person would not have acted in that manner and
done nothing. Through a Form 1-9 audit, DHS
could charge the company with constructive
knowledge which can result in fines and potential
criminal action.
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What do Companies need to do with the
letter? o

Different attorneys have different experience and can have
differing legal opinions.
Our opinion is the “do nothing” option imposes significant
risk.

DHS is increasing their audits and is more aggressively

seeking criminal actions (based on conversations we
have had during current Form -9 audits with DHS)

Our advice is the same advice supported by the Society
of Human Resource Management

We asked an ICE agent her opinion on “doing nothing”...
her response, | can’t understand why any employer
would ignore the letter.
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What do Companies need to do with the
letter? o

(2) Log on to the BSO, register and obtain the
no-match names.

The portal will give you the no-match names
and last 4 digits of the SSN.

Then go through a non-discriminatory process
of addressing the no-matches with each
employee on the list.

Do not terminate/discipline/suspend any
employee solely on the basis that their name
IS on the no-match list.
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Cost/Benefit Analysis of Registering and
Obtaining the Names o

If you don’t obtain the names and do nothing, you risk
being audited by ICE and incurring fines (or criminal action)
for constructive knowledge.

The SSA letter tells you to login and get the information.
You would have to explain to ICE why you got this letter
and choose to ignore it or chose to follow a plan of
action that did not include getting the information SSA
told you to obtain to determine the information that does
not match.

Under this administration ICE/DHS are only increasing their
enforcement efforts and they don’t have sympathy for
companies that don’t comply (or give the hint they had
knowledge or were trying to shortcut the law).
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Cost/Benefit Analysis of Registering and
Obtaining the Names o

Getting the names means you must act on
them.

Can lose workers because they tell you that SSN
IS not theirs and they can’t provide you a new one

Can have workers tell you they are not legal and
then they need to be terminated

Can have workers fail to show up to work again
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Is the SSA BSO login E-verify? o

NQO!

E-verify is a completely separate process
and system.

E-verify Is not required under IL state law.

E-verify is only required for an lllinois
employer if they are Government Contractor
and their gov't contract has requirements
that mandate the FAR E-verify clause
(https://www.e-verify.gov/employers/federal-
contractors)
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Timeframes o

SSA letter tells you to login and “review the
name and SSN information you submitted on
the Form W-2 and provide us necessary
corrections on the Form W2-C within 60 days
of receipt of this letter”
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Timeframes

The Department of Justice has indicated in prior guidance you
must give the employee a “reasonable period of time” to address
a no match letter.

“[tIhere are no Federal statutes or regulations in effect that
define a ‘reasonable period of time’ in connection with the
resolution of a no-match notice. As a practical matter, a
‘reasonable period of time’ depends on the totality of the
circumstances. Of note, in the E-Verify context SSA has the
ability to put a tentative non-confirmation into continuance for
up to 120 days. This recognizes that it can sometimes take
that long to resolve a discrepancy in SSA’s database.”
(https://www.justice.gov/sites/default/files/crt/legacy/2010/12/2
9/FAQs.pdf).
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Timeframes o

The Department of Justice guidance for the
“reasonable period of time” relates to giving a person
who says “that is my SSN and SSA has made a
mistake” time to address that with SSA.

If the person tells you that is not their number and they
cannot go to SSA to get a new one. The employer
can no longer employ that person because you have
knowledge the SSN does not relate to that person and
you no longer have the ability to report wages for that
employee because you know the SSN they gave you
IS not valid. This employee would not get 120 days “try
to get a new number”.
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Constructive or Actual Knowledge o

Actual Knowledge — If they tell you they are not authorized
to work in the US, you cannot continue to employ them.

Constructive Knowledge - If you have knowledge through
talking to the employee about the SSA no match letter that
establishes the person is not authorized to work in the US
then you can’t continue to employ them.

ICE/DHS and a court will look to the circumstances
surrounding the particular situation and use a standard
of what is reasonable (what a reasonable person would
do/know) to determine if an employer should have
known that an employee was likely not authorized to
work in the US.
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Thank You!! oo
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